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ness in which another is engaged, and using the name, to use every means 
reasonably possible to distinguish his own business and goods from those 
of his competitor. — Legal Advisor, Chicago. See, also, note 10 Va. Law 
Reg. 359, and cases there cited. 



Justices or the Peace. — Defendant in action before magistrate cannot 
file counterclaim in excess of the jurisdiction of the magistrate. — Corley v. 
Evans (,S. C), 48 S. E. 459. 



Federal Courts — Statutory Liability — Rules of Decision. — Where a 
cause of action is created by a state statute, the question when the right of 
action accrues, and what conditions authorize its enforcement, is one of 
judicial construction, as to which the decisions of the highest court of the 
state are controlling on the federal courts. Whitman v. Atkinson, 130 Fed. 
759. See, also, notes to Griffin v. Overman Wheel Co., C. C. A. 548 ; Wil- 
son v. Perrin, 11 C. C. A. 71; Hill v. Bite, 29 C. C. A. 553. 



Divorce — What Constitutes Cruel Treatment. — In Tamer v. Varner, 
80 S. W. 386, the court holds that the mere finding that a wife habitually 
refuses to accede to her husband's request for sexual intercourse is not 
cruel treatment of such nature as to render their living together unsup- 
portable. The court says that if it be conceded that a case might be pre- 
sented in which refusal to grant sexual intercourse would constitute such 
cruel treatment as would authorize divorce under the Texas statute, this 
would, to a large degree, depend upon the husband's physical condition as 
well as upon the condition of the wife. As the mere fact that the husband 
made solicitations for sexual intercourse was all there was in the record 
indicating his physical condition, the court says that it may have been 
shown concerning him that 

"The way of his life 

Has fallen into the sear, the yellow leaf." 
Old age and infirmity may be upon him, his virility may be greatly dimin- 
ished; his amorous desires may be few and feeble, and the failure to have 
them gratified a matter of no great importance. If such be his condition, 
whatever might be held as to a husband differently situated, we are of the 
opinion that the wife's conduct, though wrongful, was not such an excess, 
cruel treatment, or outrage as to render their living together unsupport- 
able. — Green Bag. On the subject of cruelty as a cause for divorce, see 
Latham v. Latham, 30 Gratt. 320; Trimble v. Trimble, 97 Va. 217, 33 S. E. 
531; Myers v. Myers, 83 Va. 806, 6 S. E. 630, Carr v. Cvrr, 22 Gratt. 168; 
Kinsey v. Kinsey, 90 Va. 16, 17 S. E. 819; Hutchins V. Hutchins, 93 Va. 68, 
24 S. E. 903; Owens v. Owens, 96 Va. 191, 31 S. E. 72; 1 Min. (4th ed.) 
282; Bart. C Pr. 329-332; 5 Va. Law Reg. 12-1. 



Criminal Law — Larceny — Stealing Wipe's Property. — Under the con- 
stitutional provision of Arkansas relative to the property rights of married 
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women, a husband may be guilty of larceny of his wife's property. Hunt v. 
State (Ark.), 79 S W. Rep. 769. Before the passage of the Married Wo- 
man's Laws in Virginia, it was held in conformity with the rule that goods 
stolen should be charged to be the property of some person by name or to 
the grand jurors unknown (Barker's Case, 2 Va. Cas. 122), that if the 
owner was a married woman, the property must be laid in her husband. 
Hughes' Case, 17 Gratt. 565, 94 Am. Dec. 498. 



Executors — Immorality no Disqualification. — It is the duty of. the 
court to grant letters testamentary to the executor named in the will if he 
or she is "legally competent." It is not necessary that his or her moral 
standards shall be above criticism. One is "legally competent" who could 
be appointed executor under the common law and who does not fall within 
the special aisabilities or disqualifications mentioned in the statute. Clark 
et al. v. Patterson, Chicago Legal News, Aug. 20, 1904, citing McGregor v. 
McGregor, 3 Abbott's App. (N. Y.) 92; Berry v. Hamilton, 54 Am. Dec. 
515; In re Appeal of Smith, 61 Conn. 420; In re Banquier's Estate, 88 Cal. 
302; Holhday v. Holliday, 16 Ore. 147; Kidd v. Bates, 41 L. R. A. 154. 



Negligence — Trolley Sopping From Wire. — The slipping of a trolley 
pole from the wire by which an electric light globe was broken and plaintiff, 
a pedestrian, was injured, is held by the Supreme Court of Rhode Island 
not a pure accident, but prima facte negligence on the part of the street 
railway company. In discussing the point, the court says: 

"An accident, according to the primary definition thereof as given in 
Webster's Unabridged Dictionary, is: 'An event that takes place without 
one's foresight or expectation; an event which proceeds from an unknown 
cause, or is an unusual effect of a known cause, and therefore not expected.' 
If, as stated by plaintiff's counsel in his brief, 'it is a well-known fact that 
trolley poles jump the wire from time to time from various causes, and 
that this is particularly true in going around curves, as in the case at 
bar,' we lail to see how it can be logically claimed that such an event is 'a 
pure accident' under the definition above given ; for a thing which happens 
so often as to become a well-known fact and a matter of common knowledge, 
as the fact referred to doubtless is, can hardly be called a pure accident. 
Again, if it was a pure accident, the defendant was not called upon to anti- 
cipate it. But, even conceding that the slipping of the trolley pole from 
the wire was a pure accident, as argued, yet it certainly cannot be said, as 
a matter of law, at any rate, that it was an accident for which no per 
son was responsible; for the trolley pole was a mechanical appliance con- 
nected with the running of an electric car which was being operated by the 
Union Railroxd Company, an undoubtedly responsible person. If this trol- 
ley pole had not slipped from the wire, the accident would not have hap- 
pened. And as it was prima facie negligence on the part of the street rail- 
way company in not keeping it on the wire where it belonged, or at any 
rate in not preventing it from coming in contact with said electric light 



